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MEMORANDUM AND ORDER
This matter is before the court on the notion of defendants
Ecoquest International, Inc., Ecoquest International Holding Conpany,

M chael Jackson, Natalie Jackson, Donald Bennett, Murc Kloner, Jack
Wlder, Mtchell Tolle, Lee Roper, Roy Keith, Best Investnents, a/k/a

HRT Investnent, Inc., Network Enterprises, Inc., Conjack, Inc., alk/a
Conjack Enterprises, L.L.C., Muntain Enpire Property, L.L.C., M & N
Consul tant s, and Air Partners Investnent Goup, Inc., to dismss.

(Doc. 18.) The parties have consented to the exercise of plenary
authority by the undersigned United States Magistrate Judge pursuant to
28 U.S.C. 8 636(c). (Doc. 35.) A hearing was held on March 6, 2007.

| . Background
Plaintiffs MIton (Duke) DuVall and Duvall Marketing, Inc., filed
a 10-count conpl ai nt agai nst the novants and def endants ABC Cor porati on,




John and Jane Doe, and John and Jane Doe I1l,?! alleging clainms under the
Racket eer | nfluenced and Corrupt Organizations Act (RICO, 18 U S.C. 88
1961-1967, and state | aw cl ai ns, seeki ng nonetary damages and i njunctive
relief. Specifically,

1. Count | alleges a RICO claim 18 U S C § 1962(c),
agai nst the individual defendants;

2. Count Il alleges a RICO claim 18 U S.C. § 1962(c),
agai nst the corporate defendants; 2

3. Count 1Il1 alleges a R CO conspiracy claim against the
i ndi vi dual defendants, 18 U S.C. § 1962(d);

4. Count |1V alleges a RICO conspiracy claim against the
corporate defendants, 18 U.S.C. 8§ 1962(d);

5. Count V alleges clainms of fraud and m srepresentation
agai nst defendants M chael Jackson, Natalie Jackson, Donald
Bennett, Marc Kloner, Jack Wlder, Mtchell Tolle, Lee Roper,
Best Investnents, a/k/a HRT Investnent, Inc., Conjack, Inc.,
a/ k/'a Conjack Enterprises, L.L.C, Muntain Enpire Property,
L.L.C, M&NConsultants, and Air Partners |Investnent G oup,
I nc.;

6. Count VI alleges that, in the alternative to Count V,

def endants M chael Jackson, Natalie Jackson, Donal d Bennett,
Marc Kl oner, Jack W/l der, Mtchell Tolle, Lee Roper, Best

I nvestnents, a/k/a HRT Investnent, Inc., Conjack, Inc., a/k/a
Conjack Enterprises, L.L.C., Mountain Enpire Property,

L.L.C, M&N Consultants, and Air Partners |Investnent G oup,
Inc., engaged in a conspiracy to commt fraud,

7. Count VIl alleges a breach of contract under M ssouri
| aw agai nst all defendants;

8. Count VIl alleges an interference with a business
expectation under M ssouri |aw agai nst all defendants;

!Def endant s ABC Cor poration, John and Jane Doe, and John and Jane
Doe Il have been dism ssed because they were not served within the time
limt set forth in Federal Rule of Cvil Procedure 4(m. (Doc. 34.)

2A cl ose inspection of the conplaint reveals that the “corporate
def endants” for purposes of Count Il, are EcoQuest International, Best
| nvest ment s, Network Enterprises, Conjack, Inc., Muntain Enpire
Properties, M & N Consultants, and Air Partners |nvestnent G oup, and
that they conprised the “enterprise.” (Doc. 1 at 85-86, 99-100.)
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9. Count IX alleges a derivative action for breach of a
fiduciary duty under M ssouri |aw agai nst all defendants; and

10. Count X alleges a derivative action for fraud and
m srepresentation under M ssouri |aw against all defendants.

(Doc. 1 at 75-128.)

These clains are based on a nmultitude of factual allegations in
plaintiffs’ 128-page conplaint. Defendant EcoQuest International is a
business that sells air purifiers, water purifiers, and nutritional
products. DuVall Marketing was one of its dealers. Plaintiffs allege,
generally, that M chael Jackson, together with the other defendants,
made sever al statenents and representations about Ecoquest
International, including that the busi ness was experienci ng double-digit
growh nonthly, that bonuses would be awarded, that the conpany woul d
be publicly traded, that Duke Duvall wuld be awarded |ifelong
enpl oynment under a contract with a “poison pill” provision, that Air
Partners air-purifiers were based on sound science, and that Ecoquest
based its business on Christian values. Plaintiffs allege that
def endants’ assertions about the financial success and values of the
company were false and misled plaintiffs into working for the conpany.
Duke Duvall alleges he was never paid prom sed bonuses nor awarded an
enpl oyment contract, and was l|later threatened by defendants to resign

Def endants noved to dismss the conplaint. They argue:

1. the conplaint violates Federal Rule of Civil Procedure 8
because it is not clear, concise, or direct, or, in the
alternative, plaintiffs should be required to file a nore
definite statement pursuant to Rule 12(e);

2. the mail, bank, and wire fraud allegations are not pled with
specificity as required under Rule 9;

3. the RICOallegations are barred by the statute of limtations;

4. the fraud clains are all subject to dismssal because no
pattern of racketeering can be shown;

5. plaintiff DuVall Marketing has suffered no injury; and

6. the remaining clains are all based on state | aw and shoul d be
di sm ssed.



Plaintiffs argue that a conplaint alleging violations of RRCOw ||
necessarily be Il ong and conplex, and that this is further ensured by the
specificity requirenent of Rule 9. They argue that they were not aware,
nor should they have been aware, of their injuries prior to May 2004,
and therefore the statute of limtations had not | apsed when this action
was conmenced.

1. Discussion

Def endant s have noved to dismiss the conplaint for failure to state
a cl ai mupon which relief can be granted under Fed. R Cv. P. 12(b)(6).
A notion to dism ss under Rule 12(b)(6) chall enges the | egal sufficiency
of the conplaint. Leatherman v. Tarrant County Narcotics Intelligence
& Coordination Unit, 507 U.S. 163, 164 (1993); Holden Farns, lInc. v. Hog
Slat, Inc., 347 F.3d 1055, 1059 (8th Cr. 2003). The Suprene Court
recently issued a new standard for evaluating notions to dismss. Bell
Atlantic Corp. v. Twonbly, 127 S. C. 1955, 1974 (2007) (overruling the
“no set of facts” standard set forth in Conley v. G bson, 355 U S. 41,
45-46 (1957)). Despite overruling the Conley standard, the Suprene

Court cautioned that it had not created a hei ghtened pl eadi ng st andard.
Bel |l Atlantic, 127 S. C. at 1973 n. 14, 1974.
Under Bell Atlantic, a conplaint nust include enough facts to state

a claimfor relief that is plausible on its face. Bell Atlantic, 127

S. a. at 1974. If the clains are nerely conceivable - but not
pl ausible - the court nust dismss the conplaint. Id. To neet the
plausibility standard, the conplaint nust contain “nore than | abels and
concl usi ons.” Id. at 1965. A conmpl aint does not, however, need
specific facts; a conplaint only needs to “give the defendant fair
notice of what the claim is and the grounds upon which it rests.”
Eri ckson v. Pardus, 127 S. C. 2197, 2200 (2007). The Federal Rul es of
Civil Procedure demand only that a conplaint present a “short and plain

statenent of the claimshowi ng that the pleader is entitled to relief.”
Fed. R Cv. P. 8(a). That said, the allegations nmust still be enough
to “raise a right to relief above the speculative level.” Bel I
Atlantic, 127 S. C. at 1965.



A conpl aint nmust be liberally construed in the light nost favorable
tothe plaintiffs. See Bell Atlantic, 127 S. C. at 1964-65. Moreover,

a court rnust accept the facts alleged as true, even if doubtful. I d.
at 1965. Thus, a well-pled conplaint may proceed even if it appears the
recovery is very renmote or unlikely. Id. To warrant dismssal, the

plaintiffs’ entitlement to relief nust fall short of being plausible.

A. Counts I-1V--RICO
Counts | through IV allege RICO Act violations, 18 U S.C. 8§
1962(c)-(d). 18 U.S.C. § 1962 provides, in relevant part:

(c) It shall be unlawful for any person enployed by or
associated with any enterprise engaged in, or the activities
of which affect, interstate or foreign comerce, to conduct
or participate, directly or indirectly, in the conduct of
such enterprise's affairs through a pattern of racketeering
activity or collection of unlawful debt.

(d) It shall be unlawful for any person to conspire to
vi ol ate any of the provisions of subsection (a), (b), or (c)
of this section.

18 U.S.C. § 1962(c)-(d).

“Aplaintiff who brings suit under 18 U. S.C. § 1962(c) nust prove
that the defendant engaged in (1) conduct (2) of an enterprise (3)
through a pattern (4) of racketeering activity.” Handeen v. Lemaire,
112 F. 3d 1339, 1347 (8th Cir. 1997). A plaintiff can only recover to
the extent that he has been injured by the conduct constituting the
violation. 1d.

1. Conduct

The *“conduct” requirenment of RICO only allows recovery against
those who “participate in the operation or managenent of the enterprise
itself.” Handeen, 112 F. 3d at 1347. An enterprise can be operated not
only by upper nmanagenent, but by |ower |evel persons who are under the
direction of upper managenent. Reves v. Ernst & Young, 507 U S. 170,
184 (1993); see also Abels v. Farners Conmodities Corp., 259 F.3d 910,
918 (8th Cir. 2001) (plaintiff sufficiently pled “conduct” when
conmpl ai nt all eged facts that defendant supervised and directed narketing
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activities). Persons outside the immediate managenent or not even
enpl oyed by the enterprise can satisfy the “conduct” requirenent if they
are under the direction of upper managenent and sonehow control the
enterprise.

The conpl aint alleges, in Counts | through IV, that the individual
and corporate defendants violated RICO The conplaint alleges, for each
def endant, as foll ows:

1. t hat individual defendant M chael Jackson was the incorporator and
managi ng agent of EcoQuest International, and that he is a
control ling sharehol der;

2. that Natalie Jackson is a controlling sharehol der of EcoQuest
International, and that she was enployed in a nanagenent position
at EcoQuest;

3. t hat defendant Donal d Bennett was the Chief Financial Oficer of

EcoQuest and of its predecessor, Al pine Industries;

4. that defendant Marc Kloner is a director and sharehol der of
EcoQuest ;

5. t hat defendant Jack W/ der was involved in managenent of EcoQuest
by serving as President;

6. that Mtchell Turner served as either president or on the board of
directors of EcoQuest at all relevant times.

7. t hat defendant Lee Roper is a menber of the board of directors of
EcoQuest ;

8. that defendant Roy Keith is enployed as general counsel for
EcoQuest ;

9. t hat defendant Best Investnments is a Tennessee corporation formned

to finance deal er agreenents and products sold by EcoQuest;

10. t hat defendant Conjack, Inc., is a Tennessee corporation fornmed by
defendants M chael and Natalie Jackson to receive funds obtai ned
t hrough fraud;

11. t hat def endant Network Enterprises, I nc., is a Tennessee
corporation formed by the Jacksons to receive funds obtained
t hrough fraud;

12. that defendant M & N Consultants is an entity formed by defendant
M chael Jackson to perpetuate a fraudulent schenme by receiving
funds obtai ned by fraud;



13. that defendant Air Partners Investment Goup IS a successor
corporation of EcoQuest International which obtained all of its
assets, which were obtained by fraud; and

14. that defendants Ecoquest International and EcoQuest Hol dings
al l egedly operated as an enterprise that enpl oyed individuals that
engaged i n racketeering.

Plaintiffs also allege that the individual defendants “conducted
the affairs of the enterprise.” (Doc. 1 at 75.) The conpl aint pleads
sufficient facts that M chael Jackson, Natalie Jackson, Donal d Bennett,
Mark Kloner, Jack Wlder, Mtchell Toll, and Lee Roper all held
positions that enabled them to participate in the operation or
managenent of EcoQuest, a purported nenber of an “enterprise.”® The
conmplaint further alleges that the defendant corporations conducted the
affairs of the enterprise through their agents.

As di scussed below, the only alleged “enterprise” that is legally
sufficient is Duvall and DuVall Marketing. Construing the facts nost
liberally in plaintiffs’ favor, defendants arguably, in their positions
as either parties to the dealer agreenents or serving as agents to
EcoQuest, exercised sone control over DuVall and DuVall Marketing.
Because of these positions, defendants allegedly had some control over
how plaintiffs did business.

Plaintiffs have sufficiently pled the existence of the first
el enent, “conduct.”

2. Enterpri se

"Enterprise" is defined as “any individual, part nership,
corporation, association, or other legal entity, and any union or group
of individuals associated in fact although not a legal entity.” 18
UusS C § 1961(4). A RCO “enterprise” nust include three

characteristics: “(1) a conmon or shared purpose; (2) sone continuity
of structure and personnel; and (3) an ascertainable structure distinct
fromthat inherent in a pattern of racketeering.” Handeen, 112 F. 3d at
1351. The “enterprise” is an element separate from the pattern of

SAs discussed below, plaintiffs allege several alternative
“enterprises.”
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racketeering activity. 1d. An enterprise is an “ongoing organization,
formal or informal . . . [where] the various associates function as a
continuing unit.” Atlas Pile Driving Co. v. DiCon Fin. Co., 886 F.2d
986, 995 (8th Cir. 1989).

Plaintiffs all ege several alternative theories about the makeup of

the purported “enterprise.” In Count I, plaintiffs allege five
alternative theories of enterprises: (1) EcoQuest International by
itself; (2) Best Investnents, M & N Consultants, Network Enterprises,
Conj ack Enterprises, Muntain Enpire, and Air Partners were each
enterprises; or (3) EcoQuest International, Best Investnents, Conjack
Enterprises, M & N Consultants, Network Enterprises, Muntain Enpire,
and Air Partners associated to form one enterprise; or (4) M chael
Jackson, Natalie Jackson, and Donald Bennett, as a group, were an
enterprise; or (5) EcoQuest International, Best Investnents, Conjack
Enterprises, M & N Consultants, Network Enterprises, Mpuntain Enpire,

Air Partners, M chael Jackson, Natalie Jackson, and Donald Bennett
formed an enterprise. (Doc. 1 at 75-79.) As stated bel ow, Count | does
not have any legally viable enterprise.

In Count II, plaintiffs allege that the “enterprise” consists of
ei t her (1) EcoQuest I nternational, Best | nvest nent s, Conj ack
Enterprises, L.L.C., M & N Consultants, Network Enterprises Inc.,
Mountain Enpire Property, L.L.C., and Air Partners I|nvestnment G oup
Inc., or (2) plaintiff DuVall Marketing; or (3) plaintiff Duke DuVall
hinmself. (Doc. 1 at 85, 87, 88.)

Aplaintiff can allege, inthe alternative, different enterprises.
Schnitzer v. Oppenheinmer & Co., 633 F. Supp. 92, 98 (D. O. 1985).
Naned defendants can join together to forman “enterprise” separate from

their individual selves for purposes of RICO Atlas Pile Driving, 886

F.2d at 995. However, a nanmed defendant cannot by itself be an
“enterprise” -- it nust conbine with soneone or sonething else to form
an enterprise. I d. Therefore, plaintiffs’ theory that EcoQuest

International or the six other corporations were thensel ves enterprises
is not legally sufficient. Count | alternatives 1 and 2 are legally
i nsufficient.



The first elenment, “conmon or shared purpose,” requires that the
enterprise nmust be “marked by a common purpose, but it is not necessary
that every single person who associates with the entity gain sone

di screte advantage as a result of that particular notivation.” Handeen,
112 F.3d at 1351. “[I]t is sufficient if a R CO defendant shared in the
general purpose and to sone extent facilitated its conmm ssion.” Id.

(enmphasis in original.)

Plaintiffs allege that the alternative “enterprises” consisting of
t he several corporate defendants or corporate defendants and indivi dua
def endants had a common purpose -- to facilitate mail fraud, wire fraud,
bank fraud, extortion, and obstruction of justice, with the intent to
defraud plaintiffs. (Doc. 1 at 86-87.) The alleged illegal noney
maki ng schene is alleged to have been a shared and commopn purpose.

“Continuity of structure exists where there is an organizationa
pattern or system of authority that provides a nechanism for directing
the group's affairs on a continuing, rather than an ad hoc, basis.”
Handeen, 112 F.3d at 1351. “[T]he determ native factor is whether the
associ ational ties of those charged with a RICO violation anbunt to an
organi zational pattern or systemof authority.” 1d.

The “enterprises” here all had continuity of structure. Al were
allegedly led in sone way by M chael Jackson, and consisted of either
busi nesses he controlled or directors of those businesses.

The third element is existence of an ascertainable structure
separate fromthe pattern of racketeering.

In assessing whether an alleged enterprise has an
ascertainable structure distinct from that inherent in a
pattern of racketeering, it is our normal practice to
determine if the enterprise would still exist were the
predicate acts renoved from the equation. ‘Separating the
enterprise fromthe pattern of racketeering is generally not
problematic where a legal entity is involved, since this
entity is likely to be clearly distinct from the acts of
racketeering.’

Id. at 1352 (quoting United States v. Kragness, 830 F.2d 842, 855 n.10
(8th Gr. 1987)).
Here, the conpl aint does not allege whether sonme of the purported

“enterprises” exist separate from the pattern of racketeering. The
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al | eged conbi nati on of the corporations appears to have no ot her purpose
than to carry out the alleged acts of racketeering. If one were to
renove the pattern of racketeering, the entities would exist on their
own, but it is not alleged that they would exist with any purpose
separate from racketeering. “That each nenber of a group carries on
activities distinct fromthe pattern of racketeering is insufficient;
the group as a whol e nust have a comon |ink other than the racketeering
activity.” MDonough v. Nat’'l Hones Ins. Co., 108 F.3d 174, 177 (8th
Cir. 1997). Here, plaintiffs do not allege that these associations of

busi nesses, or individuals and busi nesses, had any ot her purpose besi des
furthering the alleged fraudulent activity. I n consequence, Count I,
alternatives 3, 4, and 5, as well as Count |1, alternative 1, are
legally insufficient.

In the alternative, plaintiffs also allege that Duke DuVall or
Duval | Marketing are each an “enterprise.” (Doc. 1 at 87-88.) The
conplaint alleges that Duke DuVall and DuVall Marketing have a comon
or shared purpose, continuity of structure, and an existence separate
fromthe pattern of racketeering.

The conpl ai nt does not al |l ege the existence of enterprises, legally
sufficient under RICO beyond Duke DuVall and DuVvall WMarketing. None
of Count |'s purported enterprises are valid. Count | is therefore,
di sm ssed w t hout prejudice.

3. Pattern
A pattern of racketeering activity is present when the predicate
acts are linked by continuity and relationship. HJ., Inc. v.
Nort hwestern Bell Tel. Co., 492 U. S. 229, 239 (1989); Handeen, 112 F. 3d
at 1353. The various crimnal or racketeering activities nust be

rel ated and “amount to or pose a threat of continued crimnal activity.”
HJ., Inc., 492 U S. at 239. There nmust be at | east two acts to satisfy
the pattern elenment. Wsdomv. First Mdwest Bank of Poplar Bluff, 167
F.3d 402, 406 (8th Cr. 1999). Continuity can be alleged through a
series of related events extending over a substantial period of tineg,

normal |y over one year. Handeen, 112 F.3d at 1353. “I't is not the
nunber of predicates but the relationship that they bear to each other
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or to sone external organizing principle that renders them‘ordered or
“arranged.’” HJ., Inc., 492 U S at 238.

Prohibited activities are related if they ‘have the sanme or
simlar purposes, results, participants, victins, or nethods
of conmi ssi on, or ot herw se are interrel ated by
di stingui shing characteristics and are not isolated events.’

Handeen, 112 F.3d at 1353 (quoting HJ. 1Inc., 492 U S. at 240).
Plaintiffs allege in each of Counts | through 1V, that defendants
participated in a pattern of racketeering activity, including activities
of mail and wire fraud (1Y 22-54, 55-72, 91-135), bank fraud (1Y 60-69,
106-22), extortion (T 73-88), obstruction of justice (Y 73-90), and
interstate travel (1Y 73-76), and allege that all events occurred after
the effective date of RICO and occurred within 10 years of each other.
These allegations show a pattern of racketeering activity. The
same participants were allegedly involved in nost activities, and the

victins were consistently the plaintiffs. The alleged methods of
comm ssion are simlar. All involve false promses of profits or
bonuses, or false representations of the product line in order to

convince plaintiffs to deal with defendants. These activities allegedly
resulted in extortion. Thereis noisolated crimnal activity pled that
does not relate to the rest. The paragraphs referred to by plaintiffs
in each respective count allege a pattern of racketeering activity.
They are nore than isolated events or unrelated crimnal activity.
Def endants argue that the specific events should be laid out in the
count itself and not by referral to previous paragraphs. The referra
to previous paragraphs is not a pleading error, and, in fact, such can
avoi d t he unnecessary repetition of | engt hy facts.

4. Racket eering Activity

Racketeering activity is defined in the statute, and includes
several state |l awcrines, conduct indictable under federal statutes, and
ot her of fenses. 18 U S.C. 8 1961(1). As predicate acts, plaintiffs
allege mail and wire fraud (41 22-54, 55-72, 91-135), bank fraud (Y 60-
69, 106-22), extortion (T 73-88), obstruction of justice (7Y 73-90),
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and interstate travel (Y1 73-76). All except for the generic
“interstate travel” are included in the statute as racketeering
activities.

“When pled as RICO predicate acts, mail and wire fraud require
a showing of: (1) a plan or scheme to defraud, (2) intent to defraud,

(3) reasonable foreseeability that the mail or wires will be used, and
(4) actual use of the mail or wires to further the schene.” Wsdom 167
F.3d at 406-07. “Though nmail fraud can be a predicate act, mailings are

insufficient to establish the continuity factor unless they contain
m srepresentations thenselves. The court nust |look to the underlying
schene to defraud.” 1d. at 407.

A close and liberal reading of the conplaint reveals that, if true,
plaintiffs have pled facts that could satisfy these elenents.
Cenerally, the conplaint alleges that Jackson and the ot her defendants
prom sed profits and incones and bonuses, based on false financial
statenments all defendants knew to be false. Plaintiffs allege they
relied on these representations to their detrinment. Plaintiffs allege
the defendants foresaw the use of the mails and wires, for the purpose
of the fraud, and used them This is sufficient at this point in the
anal ysi s.

Under 18 U.S.C. 8§ 1344, a person has commtted bank fraud if he

knowi ngly executes, or attenpts to execute, a schene or

artifice--

(1) to defraud a financial institution; or

(2) to obtain any of the noneys, funds, credits, assets,
securities, or other property owned by, or under the
custody or control of, a financial institution, by nmeans
of false or fraudulent pretenses, representations, or
prom ses;

18 U.S.C. § 1344; Drexel Burnham Lanbert, Inc. v. Saxony Heights Realty
Assoc., 777 F. Supp. 228, 239 (S.D.N. Y. 1991). Plaintiffs have pled
that they believe defendants transferred corporate assets w thout val ue,

falsely reported or failed to disclose these transfers to financial
institutions, and that this was an act of bank fraud. Plaintiffs allege
nore discovery is needed to determine if this is true. As discussed
bel ow, plaintiffs will be given a chance to amend after discovery.
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Def endants argue that the clains for bank, mail, and wire fraud
should be dism ssed because plaintiffs failed to plead them wth
particularity as required under Federal Rule of G vil Procedure 9(b).
Federal Rule of G vil Procedure 9(b) provides

In all avernents of fraud or m stake, the circunstances
constituting fraud or mstake shall be stated wth
particularity. Mal i ce, i ntent, know edge, and ot her
condition of mnd of a person may be averred generally.

Fed. R Cv. P. 9(b). Rule 9(b) applies when nmail, bank, and wire fraud
are used as a basis for a RICO claim Murr Plunbing, Inc. v. Scherer

Bros. Fin. Servs. Co., 48 F.3d 1066, 1069 (8th Cr. 1995). As used in
the statute, the “circunstances” that must be pled with particularity

include “the tinme, place and contents of false representations, as well
as the identity of the person making the m srepresentation and what was
obtai ned or given up thereby.” Abels, 259 F.3d at 920; Murr Pl unbing,
48 F.3d at 1069; see also DeWt v. Firstar Corp., 904 F. Supp. 1476
1524 (N.D. lowa 1995) (noting that general allegations of multiple

instances of fraud, but failure to identify which plaintiffs were
contacted or defrauded in what way, and | ack of tinme, place, and content
of the nessages, was insufficient to plead fraud). Courts have found
a lack of particularity when plaintiffs fail to allege the good
pur chased, the anpbunt of fraudulent profit, when the fraud took pl ace,
and who specifically was responsible. See Parnes v. Gateway 2000, Inc.,
122 F.3d 539, 550 (8th G r. 2000).

Plaintiffs argue that they cannot plead all the avernents of fraud

any nore specifically because the specifics are in the exclusive control
of defendants. (Doc. 1 at § 130.) However, the conpl aint does include
some specific exanples of mail and wire fraud, and says that bank fraud

likely occurred. At this tinme, because of the strict pleading
requirenment, the listed instances of fraud in the conplaint are the only
ones at issue in the case. If discovery leads to other specific
i nstances, plaintiffs can nove to anmend the conplaint. In re Lupron

Mar keting and Sales Practices Litig. , 295 F. Supp. 2d 148, 170-71 (D
Mass. 2003) (“We advocate this procedure [anmendnment after discovery]

because of the apparent difficulties in specifically pleading mail and
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wire fraud as predicate acts.”) Therefore, the bank fraud predi cate act

must fail, and any unlisted mail and wire fraud will not be considered.

“Extortion is defined as ‘obtaining . . . property from anot her,
wi th his consent, induced by wongful use of actual or threatened force,
vi ol ence, or fear, or under color of official right.”” Wsdom 167 F.3d
at 407 (quoting 18 U.S.C. 8§ 1951(b)(2)). Plaintiffs refer to paragraphs
73-88 for facts supporting this claim A close reading of these

par agr aphs shows that EcoQuest is alleged to have held certain “dealer
agreenents” wth dealers, which provided that the agreenments were
“l'ifetime” agreenents that could be sold by the dealer or inherited.
The conpl aint all eges that EcoQuest and Mark Kloner, in conspiracy wth
the other individuals, threatened economc |oss and cancell ation of
contract if the dealers did not agree to certain demands, which the
agreenment did not require of the dealers. Specifically, Duvall alleges
he was threatened that he would | ose his dealer's agreenent if he did
not sign an agreenent consenting to relinquish all |egal causes of
action. It is also alleged that defendants al so withheld his earnings
pending his signature, as well as the earnings of DuVall Marketing.
Utimtely, he was paid after DuVall’'s attorney wote a threatening
letter. He was thereafter threatened again by M chael Jackson and Mark
Kl oner’s agent. 4

These alleged facts sufficiently allege extortion. Def endant s
all egedly withheld earnings and threatened the |oss of the deal ership
agreenent of both plaintiffs in exchange for an agreenment of plaintiffs
not to sue.

“I't is an obstruction of the due admnistration of justice to
intentionally influence or injure ajuror or officer "in or of any court
of the United States.”” O Milley v. New York Gty Transit Auth., 896
F.2d 704, 707 (2d Cir. 1990) (quoting 18 U.S.C. § 1503). Under the
statute, the act purported to be an obstruction of justice must relate
to a federal court. Id. Referring to paragraphs 73-90 of the

“This section of the conplaint also alleges facts about Duke
Duval | s parents and two other dealers whose contracts were cancel ed
when they refused to contribute to a radi o advertising canpaign. (Doc.
1 at 97 77, 80, 85, 87.) These people are not parties and these
al l egations are not relevant to the pending notion to di sm ss.
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complaint, plaintiffs have not pled that any act of any defendant
obstructed justice in any federal court. Plaintiffs allege defendants
threatened DuVall about bringing a lawsuit, but did not intentionally
i nfluence any juror or officer of the court. This claimnust fail as
a predicate act.

5. Injury
Def endants argue that DuVall Marketing has not been injured by any

al | eged racketeering activity. Aplaintiff has standing to bring a RI CO
claimif “he has been injured in his business or property by the conduct
constituting the violation.” Sedima, S.P.RL. v. Inrex Co., 473 U S
479, 496 (1985). “A defendant who violates section 1962 is not |iable
for treble danages to everyone he m ght have injured by other conduct,

nor is the defendant liable to those who have not been injured.”
Sedima, 473 U S. at 496-97 (quoting Haroco, Inc. v. Am Nat'l Bank &
Trust Co. of Chicago, 747 F.2d 384, 398 (7th Gr. 1984)).

Plaintiffs allege that Duvall Marketing relied on false financial
clainms to its detrinment, |osing noney because of defendants’ actions.

The conpl aint al |l eges, anobng ot her things, that earnings were wthheld
from DuvVall Marketing for failure of Duke DuVall to sign a separation
agreenent, and that DuVall Marketing entered into a deal er agreenent
based on fal se prom ses. Plaintiffs have pled that Duvall Marketing was
i njured.

6. Conspi racy

Plaintiffs allege in Counts IIl and IV that defendants conspired
to violate RICO Plaintiffs nust allege an agreenent that the parties
had an understanding to violate the statute. Handeen, 112 F.3d at 1354.
Plaintiffs allege that each of the corporations and individuals were in
agreenent to “further an endeavor of M chael Jackson” that if conpl eted
woul d satisfy all the elements of RRCO (Doc. 1 at 95, 99.)
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7. Statute of Limtations

Def endants also argue that plaintiffs’ R CO clains are barred by
the statute of limtations. They argue that plaintiffs knew of the
al | eged fraudul ent conduct in My, June or July 2002, yet did not file
their conplaint wuntil August 2006, past the four year statute of
[imtations under RI CO

“Civil RCO clains are governed by a four-year statute of
limtations.” Klehr v. A O Smth Corp., 87 F.3d 231, 238 (8th Gr.
1996), aff’'d, 521 U S 179 (1997); see also Msischia v. St. John's
Mercy Health Sys., No. 4:04CV1161CEJ, 2005 W 1875035, at *7 (E.D. M.
Aug. 5, 2005). The statute of limtations begins to run when the

plaintiffs knew or should have known of their injury. Rotella v. Woaod,
528 U.S. 549, 554 (2000);°> Wal-Mart Stores, Inc. v. Watson, 94 F. Supp
2d 1027, 1033 (WD. Ark. 2000). “[A]n action begins to accrue ‘as soon
as the plaintiff discovers, or reasonably should have di scovered, both

the existence and source of his injury and that the injury is part of
a pattern.”” Klehr, 87 F.3d at 238 (quoting Assoc. of Commonwealth
Claimants v. Myylan, 71 F.3d 1398, 1402 (8th Cir. 1995)).

Cenerally stated, the comrencenent of this action outside the

applicable statutory limtations periodis an affirmative defense, which
def endants nmust plead and prove. Cf. Jones v. Bock, 127 S. C. 910, 920
(2007) . On a nmotion to dismss for failure to conply with Rule

12(b)(6), the court can consider "whether the allegations in the
conmplaint suffice to establish that ground, not on the nature of the
ground in the abstract.” Id. at 921. Thus, the court nust determ ne
as a matter of |aw whether the cause of action accrued before August 3,
2002, four years prior to the comencenent of this case, which depends
upon whet her or not the allegations establish plaintiffs knew or shoul d
have known about their injuries.

The Rotella court noted that, while they have elimnated all but
one of the nethods the various circuits used to deternm ne when the
statute of limtations begins to run, they have not settled upon a final
rul e. 528 U. S. at 554 n. 2. In a footnote, the court discussed an
“injury occurrence” rule. Therefore, this court will use “some form of
injury discovery rule” because it is the only nmethod used by the various
circuits that has not been discounted by the Suprenme Court. See id.
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A liberal reading of the conplaint does not reveal as a matter of
law that plaintiffs should have known of their injuries by August 3,
2002. The first alleged instance of defendants prom sing “consistent,
mont hly, double-digit growh,” which defendants argue should have
alerted plaintiffs to their injury, occurred in October 2001. (Doc. 1
at 16.) Even without bonuses being paid, fromthe facts alleged in the
conmplaint it cannot be said as a matter of law that plaintiffs should
have known within 10 nonths that these assertions of growth were false.
Plaintiffs all ege Duke Duvall questioned why bonuses were not paid when
such growt h was bei ng experi enced, and he was gi ven an expl anati on. The
court concludes that the plaintiffs' allegations do not establish as a
matter of law that the plaintiffs commenced this action outside the
statutory limtations period. Further consideration of this affirmative
def ense must be by dispositive notion or by trial.

In conclusion, plaintiffs’ conplaint has failed to properly plead
the “enterpri se” el ement of the racketeering statute in many of their
al | eged enterprises. At the hearing held March 3, 2007, plaintiffs
advi sed the court they would be willing to amend their conplaint to nmake
this nore clear. Further, the conplaint fails to properly plead bank
fraud, interstate travel, and obstruction of justice as predicate acts.
These all egations are disn ssed.

B. Counts V - X
Counts V, VI, and X allege state law clains for fraud and

conspiracy to commt fraud, and a derivative claim for fraud and
m srepresentation. (Doc. 1.) Counts VII, VIIlI, and I X are state | aw
clainms of breach of contract, interference with a business expectancy,
and a derivative action for breach of fiduciary duty. Defendants argue
that all of these clains should be dism ssed because, w thout the RI CO
clainms this court does not have jurisdiction.

The court has not dismissed the RICO clains in their entirety.
Therefore, it is premature at this time to dism ss these clains for |ack
of suppl enental jurisdiction.

For the above-stated reasons,
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I T 1S HEREBY ORDERED t hat the notion of defendants to di sm ss (Doc.
18) is sustained as follows:
(a) Count | is dismssed wthout prejudice.
(b) The allegations of obstruction of justice, bank fraud, and
interstate travel are dism ssed wthout prejudice.
In all other respects the notion to dismss is denied.

/S/ David D. Noce
UNI TED STATES MAG STRATE JUDGE

Si gned on August 14, 2007.
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